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Imagine that you represent a victim of genuine police brutali- 
ty in a civil suit. The problem is, your client is a tough-looking 
young man with no job history and several criminal convic- 
tions. The police claim they did nothing more than subdue him 
after he threatened them and resisted arrest, and all of the uni- 
formed witnesses are lining up to corroborate the defense 
version. Your client looks and sounds very different from the 
jurors you could hope to find, who inevitably are going to 
identify more closely with the police. How in the world are 
you going to win this case? 

There is no denying the reality: All else being equal, police 
officer witnesses are going to get the benefit of the doubt. 
Officers literally receive training in how to testify as part of 
their job, and given their role in our society, they naturally 
command respect with juries. Because they represent law 
enforcement, those who sue them, the implication goes, must 
represent the opposite of law enforcement. 

How then does a practitioner counteract this presumption 
and convince the court that the officers are lying? This article 
offers several suggestions based on my experience. 

In a typical car crash or a commercial dispute, the main 
question is what happened. No trial energy is expended on try- 
ing to make sense of why these events happened. The dispute 
either is the result of an unfortunate accident (in the sense that 
neither side meant it to happen), or it’s all about the money. 
Those two explanations probably account for 90 percent of the 
cases in the courthouse. 

Police cases are about neither of these things. Generally 
speaking, the injury was caused by an intentional act of malice 
that had nothing to do with money. You thus need to fill in this 
blank for the fact-finder. If the jurors are going to choose your 
verdict form, you need to make sense of the encounter in a way 
that helps the jury hang its hat. You cannot expect to walk into 
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court and tell a story about someone minding his own business 
on the corner and suddenly getting beaten up by the police. 
Unless the defendant officer comes across as an absolutely 
inhuman monster, no one is going to believe that he walked up 
and gratuitously beat your otherwise innocent client. 
Something had to have triggered the conflict. In the criminal 
defense world, they call this part the “motive,” and it is no less 
essential here. 

The sticky part is that, oftentimes, the “something” that pre- 
cipitated the abuse might well cast your client in a 
less-than-ideal light. Perhaps your client was mouthy and dis- 
respectful with the officers, or maybe he even resisted being 
handcuffed. Whatever happened, I have two words here for 
your client: Be honest. 

As a practical matter, sometimes the truth is subject to the 
personal interpretation of your client. He may desire to con- 
vince you that he was a saint who did absolutely nothing to 
justify the violence. Keep probing. Do not stop until you satis- 
fy yourself that you have the real story. 

The truth has pragmatic advantages. Do not be afraid of the 
client’s actions that incited the violent reaction, no matter how 
unflattering. The irony is that the worse your client behaved, 
the easier it is to believe that the officer reacted as you allege. 
The point, as always, is that the facts are the facts. Don’t try to 
change them. 

A practical corollary is to avoid reflexive motions in limine. 
We once had a case where a man was shot in the buttocks by 
a police officer from Harvey, Illinois, and we persuaded the 
court in limine to bar the defense from referencing the fact that 
the plaintiff had had some marijuana in his pocket. Because 
that fact was not known to the officer at the time that force was 
used, we had a valid legal basis to keep it out. Although we 
could keep it out, the better question we should have been ask- 
ing was whether we wanted it kept out. After the trial, the 
jurors told us that they had a very hard time understanding why 
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the plaintiff had run from the police (if not because he had a 
gun in his possession, as the police claimed), when the pot 
could have answered the question quite neatly. The residual 
“hit” we might have taken in terms of credibility for admitting 
drug possession was a price we should have paid to make our 
story easier to swallow. 

Similarly, we tried a case where a young man sprayed a 
Chicago police officer with a water bottle and then drove away. 
The next day, an army of officers showed up at the man’s 
house, took him to the police station and slapped him around, 
kneed him in the groin, and derided his sexual orientation. 
While the water-spraying incident cast our client in an imma- 
ture and even irrational light, we did not seek to bar it. To the 
contrary, it was the reason the whole story made sense: 
Without it, we would have had a very hard time convincing a 
jury that the police had acted so badly. 

A related principle can be articulated as, give where you 
have to give. There is no rule that you have to criticize every 
action taken by the police officers in your case. For example, 
we went to trial against four Urbana, Illinois, police officers 
called to the scene of a domestic altercation where the plaintiff 
had been drinking and had run out the back door when the 
police arrived. Rather than challenging everything the police 
did—which would have been not only unfair but a losing strat- 
egy to boot—we had to make it very clear from the beginning 
of the trial that we had absolutely no problem with the officers’ 
decision to arrest the plaintiff. In fact, we openly conceded that 
they had every right to take him to the ground once they caught 
him. What we complained about was what they did to him 
after they had him subdued on the ground, which could no 
longer be justified by any legitimate law enforcement interest. 
By narrowing the attack, we picked a battle we could win. 

So if you want to win, do not go to trial attempting to demo- 
nize every police officer who ever lived. For attorneys in this 
line of work, the temptation to turn cynical about the police is 
ever present. After all, civil rights lawyers are not exposed to a 
random sample of police officers; because we get calls only 
from people who were abused, we tend to meet a dispropor- 
tionate number of the “bad apple” officers. You as a 
practitioner can develop a skewed perception of the police, 
particularly if you collaborate with other attorneys who see 
what you see on a regular basis. 

One of your most overriding considerations, however, will 
be to stay in tune with your audience (the jury), and to do so, 
you must actively resist the perception that all police are evil. 
The reality is that the vast majority of the police officers in this 
country do their jobs honestly and within the law. And even 
though the public perception of the police has probably tilted 
a bit toward the negative in the years since Rodney King, most 
jurors are going to assume that officers acted properly unless 
you have very solid proof otherwise. 

Wherever possible, try to go with that flow if you can. It is 
not your burden to prove to the jury that all police officers are 
corrupt, and you should avoid giving the impression that you 
have taken on that burden. 

But that can be easier said than done for one simple reason: 
Almost every police officer the jury meets at trial is going to 
be doing everything he can to hurt you and help the defense. I 
don’t care what anyone says, in litigating one of these cases, 
you will confront the reality that law enforcement is one giant 
fraternity, and the members stick closely together behind the 
blue wall. This is the case even for law enforcement officers 


from departments other than the one you’ve sued. The code of 
silence is very real. I suppose there are exceptions to that rule, 
but they are so infrequent as to be irrelevant to this discussion. 

It is thus basically a given that the police defendants will be 
able to call every officer who witnessed anything, and each 
will staunchly back the defense side. That tendency puts you 
in an awkward position with the jury. You want to avoid 
being boxed into the corner of having to suggest that every 
police officer brought to testify in your trial is evil. Yet in all 
likelihood, you will be forced to treat officer after officer as 
a hostile witness. 

Several strategies can help you deal with this difficult chal- 
lenge. First, you might find assistance in the peripheral 
officer/witnesses whose testimony, although not favorable to 
you, at least does not really hurt your side. Examination of 
these officers allows you an opportunity to show respect freely 
before the jury and to demonstrate that you are by no means 
suggesting that every police officer in the world is a dirty cop. 
Everyone is not your enemy; do not act as if this is so. 

Another strategy is to keep deposing officers until you find 
those who really do not want to lie. But I have tried more than 
a dozen police cases, and I cannot think of a single time that 
one police officer actually turned on another, no matter how 
honest the officer. That is apparently too much to ask for. I 
don’t claim to understand the psychology of a police force, but 
the aversion to “ratting” out even an unethical colleague is usu- 
ally too powerful to overcome. 

The best you can hope to do is find the officer who will not 
go all the way for the defense. For example, seize upon the 
officer who “turned away” at the crucial time to take care of 
another task. In my opinion this is a witness worth calling in 


You do not have to 
prove that the person 
is evil, only the act. 


your case-in-chief even though she does not technically sup- 
port your side and will be fighting you the entire way. The 
suggestion that the officer would have helped the defense had 
she been able to do so should be clear enough to the jury that 
the officer’s story will stand out from the others in a sufficient- 
ly obvious fashion. 

We had a case, for example, where a man was beaten by an 
angry officer in front of a crowd of Chicago police officers. 
Most of the police witnesses testified that our client was never 
struck. However, one of the officers whose police report put 
him on the scene of the arrest claimed that at the exact moment 
when our client claimed the blows began, he had turned and 
walked away to attend to other business. 

Surprisingly, the officer who “turned away” at the crucial 
moment is a sufficiently recurrent theme that this phenomenon 
merits a term in its own right, alongside the “code of silence” 
or “blue flu’—perhaps the “distracted officer syndrome.” See 
if you can find such a witness, because this may be the best 
you are going to get. 

Leaving aside the fact that you must try to avoid taking on 
the whole police world, it is often difficult enough to take on 
the perpetrator alone. It would be easy if all malefactors 
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looked and acted the part of thuggish, bullying ogres, but if 
you do not do this type of work regularly, you will be surprised 
by how “normal” the police defendants seem—no matter how 
serious the abuses they are accused of committing. They are 
just people, too, with wives and children and hobbies. At dep- 
osition and trial, they can be downright friendly, professional, 
even charming, which makes your task all the more difficult if 
your story is that they acted egregiously and perhaps violently. 
You have to somehow convince the jury that this calm man 
who looks into the jurors’ eyes and says “Yes, sir” and “No, 
sir” in response to your questions actually committed a felony 
battery against your client. 

In dealing with that problem, keep in mind that you do not 
have to prove that the person is evil, only the act. Humans are 
complex beings, and even decent people act badly on occa- 
sion, particularly when they perceive provocation. Police have 
an awful lot of power, and for some it can become intoxicat- 
ing. When people are intoxicated, their emotions sometimes 
get the better of them. All you have to do is convince the jury 
that this defendant did what you say he did on this occasion, 
not that he is an inherently wicked person. The latter is much 
harder to prove, so wherever possible, avoid giving the jury the 
impression that you are trying to do this. 

When it comes to racism in America, no one contends that 
the problem has been vanquished, but it is also true that the 
country is different today than it was before the civil rights 
movement. To our credit as a society, base appeals to prejudice 
are now generally unacceptable—indeed, potential jurors 
widely regard them as repugnant. That development has real 
ramifications for the courtroom. In a business dispute or a per- 
sonal injury case, the best strategy ordinarily is to be 
completely color-blind. Good lawyers simply deal with all of 
their witnesses as people, regardless of color (or economic 
class, for that matter). 

Unlike business disputes and personal injury cases, howev- 
er, race and class issues often cannot be ignored in police 
cases. That is just the way it is: The people who find them- 
selves in violent conflicts with the police are not typically 
white or upper class. Interestingly, the race of the person 
accusing the police of wrongdoing may not be nearly as salient 
as the victim’s class; it might be most accurate to say that these 
types of conflicts tend to be class-based, and that race is often, 
but not always, merely a proxy for class. A black cop who 
looks, talks, and carries himself like someone who could be 
the father of your child’s classmate at a private school is going 
to have a leg up with most jurors over a white victim with tat- 
toos and a spotty work history who uses words like “ain’t.” 

That aside, my firm’s experience has been that the majority 
of the people seeking our services to sue the police are African 
American. Most are poor. Many have criminal records or gang 
affiliations. These are also the people who are most likely to be 
victimized at the hands of the police, the ones most likely to be 
plaintiffs asking a jury to find against police officers who— 
from a purely demographic perspective—are mostly white. 

Compounding the problem for the practitioner, most of the 
jurors deciding your case are going to be white, and closer to 
the police in terms of class than your client. In fact, our expe- 
rience has been that many jurors come from neighborhoods 
where police brutality does not happen at all, period. Although 
I know of no studies to cite on this, I don’t think there is any 
real dispute that the problem of police brutality is concentrat- 
ed in certain places and almost completely absent in others. 


Our firm has never gotten a single call from people claiming to 
have been beaten up by the police of certain primarily white 
suburbs, yet we see repeated problems in certain predominant- 
ly black residential pockets of Chicago. 

What this means is that the typical juror has never experi- 
enced the sort of police abuses you are alleging and has never 
known anyone who did. In fact, this juror may well view the 
police as valiant protectors against the perceived threat repre- 
sented by your client. 

All of this presents a fundamental difficulty for the practi- 
tioner. You must persuade the mostly white jury that mostly 
white police officers, who look and act like the jurors, commit- 
ted basically criminal acts against a person who looks 
different. And the jurors might not be particularly inclined to 
believe your client anyway, for both legitimate (prior problems 
with the law) and illegitimate (prejudice) reasons. You cannot 
ignore this reality; it is an obstacle that you must address and 
overcome if you are going to have a chance to win. The sug- 
gestions that follow may be helpful. 

First, use your case-in-chief to humanize the client and 
counteract the police officers’ natural advantage. If you skip 
this step as being too obvious, you are courting disaster. In an 
ideal world, it would not matter, but if your client has cornrows 
in his hair and a rough edge about him, the deck is stacked in 
favor of the police. People stereotype people. For better or for 
worse, this is how human beings make sense of the infinite 
data confronting us. Our brains organize things into categories. 
You cannot open the door to fair consideration unless you con- 
vince the jury that both sides are legitimate, and both have a 
legitimate right to be heard. 

The primary tool to get your foot in this door is first to 
reveal your client as a human being. It may sound trite, but do 
not underestimate your challenge: You must convince the jury 
that your client—although different in appearance and back- 
ground—is nonetheless a person worthy of fair consideration. 
Perhaps this extra hurdle is unfair, but that is the reality, and 
you must confront it just to draw even with police witnesses at 
the starting line. 

Your most important mechanism for achieving that goal is 
the direct examination of your client and his friends and loved 
ones. When I started doing trial examinations, I would skip 
quickly over the “background” to get to the important stuff that 
I thought would capture the jury’s attention—the beating or 
shooting, who saw what, and so forth. This was a mistake. 

I have come to believe that the background is at least as 
important as the core facts in some police cases. If your client 
is a hardened gang member, the jury needs to be reminded that 
he was once just another kid in math class at Bowen High 
School, and that he has a mother, too. 

To present your clients accurately, you have to spend quite 
a bit of time with them before drafting your direct examina- 
tion. And I do not mean just reading the deposition taken by 
opposing counsel, which might not tell you much more than 
your client’s history of arrests and incarcerations. What I am 
talking about is taking extra time to get to know your client 
personally. You need to know before the trial what kind of per- 
son your client is, because allowing your client to pose falsely 
at trial is the quickest way to lose. Period. I believe that juries 
sense when plaintiffs try to present themselves as something 
other than what they are, and punish the deception merciless- 
ly. This is true even if your client’s real self is not attractive or 
glamorous. You will get fair consideration of your claims only 
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if you present your client as he really is. If he overreaches, 
either with your tacit consent to play along with his chosen 
mask or because you have not taken the time to pierce it your- 
self, you will lose. 

This point is sometimes counterintuitive, particularly to 
novices who believe your guy has to be “likable” to win. 
There is obviously something to that, but it can’t be stretched 
too far. I am a very firm believer that you are far better off 
presenting someone honestly and accurately even if the pic- 
ture is full of flaws. Jurors have an easier time siding with a 
bad person whose descriptions they can actually believe than 
with a con man who is trying to convince them that he is 
something he is not. 

Because you cannot effectively present your client unless 
you really know him as he is, your job is to do the work nec- 
essary to figure him out. Though it may sound obvious, it is no 
easy task to get to know someone who is profoundly different 
from yourself. They don’t teach you how to do this in law 
school. But good trial lawyers have to be good at many things. 
The essentials include not just talking, thinking, and arguing 
but also connecting with people. Start with your client. 

I recommend that you do this somewhere other than at the 
office. Even though you represent him, your client may well 
have had a history of bad experiences with lawyers and the 
system, and your first task is to break down that barrier. Take 
him to lunch. Go for a walk. Spend time alone with him. Share 
things about yourself. And most importantly, don’t expect to 
learn everything there is to learn about your client at a single 
meeting. Expect multiple sessions before you even begin draft- 
ing the background section of your examination, much less 
practicing it. In a police case, you had better succeed in pre- 
senting a real person, or you can forget about having a chance. 

I don’t think I ever have put a plaintiff on the stand with- 
out having had the client visit my home. Some people will 
undoubtedly balk at that and draw the line—which is fine. 
But if I ask the person to reveal what he is really like, the 
process must be reciprocal. 

Also, feeling comfortable with another person is discern- 
able, and is particularly important in a police case where your 
client might appear objectively threatening. If your ultimate 
examination projects distrust, the jurors sense that. Conversely, 
if a jury sees that you are able to click with your client, based 
on friendship, your credibility spills over onto him. You trust 
him, and the jurors (hopefully) trust you. When lawyers call 
their clients by their first names in front of the jury, that is 
what’s going on. 

In one of our cases, we represented the family of a 19-year- 
old gang member who was killed by the police at Chicago’s 
Cabrini Green housing project. The officer who shot him was 
an upstanding, white city police officer who concocted a story 
that he’d been breaking up a gang shooting. As I’ve explained, 
to get our foot in the door of fair consideration, we first had to 
convince the jury that our deceased client was worthy of it. 

Had we concentrated on the facts surrounding our young 
man’s death, the officer’s story would have prevailed. Instead, 
we worked hard to make our client a real person to the jurors. 
The lawyers on our team got to know his mother, two broth- 
ers, and sister over many meetings. Gradually, a picture 
emerged. Our young man had committed criminal acts, yes, 
but he loved his family, and they loved him. He had no job 
history, but, like all of us, he had dreams and aspirations. 
Our task was to make the jury understand through our direct 


examinations that despite all of the labels and stereotypes, 
the deceased also was a devoted son and a big brother. We 
worked seemingly mundane stories into the examinations: 
how the family usually spent the dinner hour, and what the 
family did on Mother’s Day shortly before the shooting. 

One detail that emerged from discussions with the family 
was that the deceased had grown up sharing not just a room 
but literally a bed with his two brothers. They all went to 
sleep each night very close to one another, and I couldn’t 
help but picture them talking themselves to sleep every night. 
This nugget did not come up until we already had spent days 
talking about the brothers’ childhood, because to this family, 
it was not noteworthy. To me, it was a wonderful way to illus- 
trate how close these three brothers had been, and it was 
particularly important because both of the surviving brothers 
presented themselves well at trial. 

We were able to persuade the jury at least to consider the 
case on the merits between two parties equally entitled to fair 
consideration. When the jury looked objectively at the facts, 
we won. 

Getting on your soap box and demanding fair and equal 
consideration for your client against the police is where you 
earn your money as a lawyer. During closing argument, be 


Present your client 
honestly even if the 
picture is full of flaws. 


prepared to insist that just because your guy came from the 
wrong side of the tracks, or just because he may have made 
certain mistakes in the past, the police did not have permission 
to violate his rights. Also be prepared to defend this concept 
during cross-examinations, too, if an adverse witness pushes 
too far with a “he deserved it” defense. Judges will instruct the 
jury that the law treats all people equally, and your job is to 
help the jury truly accept and apply this instruction. 

To illustrate the point: We once had a case where our client 
had been struck on the head from behind with a baton while 
running from the police. He had fallen into a coma and was 
thus unavailable at trial. In discovery, we’d produced our 
client’s prom picture to the other side, but we later decided 
not to show it to the jury at trial. Our tuxedoed client was not 
smiling in the photo and, objectively, it made him look rather 
menacing. We decided to rely on the mental picture we had 
painted at trial rather than the actual one. 

After we failed to show the picture to the jury, the defense 
did. In closing argument, we then tried to call them out for 
that decision: What in the world were the police trying to 
accomplish in showing the picture, other than to suggest that 
our client was somehow unworthy of justice simply because 
of the way he looked? He may have been scowling in that 
particular picture, but that did not mean that his mother loved 
him any less. If the defense did have a legitimate reason for 
showing the picture, the lawyers were unable to articulate it 
to the jury after they were challenged in this fashion, and I 
believe the jury saw it our way. They awarded $28 million in 
damages. 
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Everything I have talked about so far illustrates just how 
hard your challenge is in proving the case against the police. 
You have several advantages of your own, however. To win, 
you need to push these advantages as far as you can. 

Your first and most important advantage comes in choos- 
ing your client. Defense lawyers often are told whom they 
have to defend. But you are in a totally different category. 
You can invest quite a bit of time before you carefully com- 
mit to a case that challenges the police. One of your toughest 
decisions comes before the suit is even filed. 


Hold or Fold? 

The apt analogy is to the now-popular poker game known 
as Texas Hold’em. Like the card player who is supposed to 
fold repeatedly before deciding to stay in, you might get a lot 
of calls from people seeking to sue the police, but the best 
response may well be to pass until the right one comes along. 
In the poker game, only when a particularly good set of cards 
comes your way do you actually bet. Then you wait for the 
“flop,” when the hidden cards are revealed, to see if they 
break for you or your opponent. As with a good hand, a good 
case gets either better or worse, depending on what the flop 
of discovery and the depositions reveal. 

The lesson known to every card player is that you cannot 
win over the long haul if you try to win every hand you’re 
dealt. Patience is key as you wait for the right cards. This is 
a lesson that card-playing novices do not take to naturally, 
though it is inevitably picked up over time. 

Likewise with prospective police-abuse clients, if you wait 
until the odds favor your hand before investing, you enter 
the game ahead of your opponents. That gives you a leg up 
that you likely will need in order to balance out the natural 
advantages enjoyed by the other side. For police cases, this 
means gathering the relevant documents, determining 
whether the prospective client is likable and dependable 
enough to survive the long haul, and, most importantly, 
deciding whether you truly believe there has been an injus- 
tice that needs correcting. 

If you choose carefully enough, there is no reason why 
you should not be able to come into all of your police cases 
with a winning hand. To some firms, this means not taking on 
the police unless the client had no criminal history and there 
are objective witnesses and medically verifiable injuries. My 
own firm draws the line differently. Our test is whether the 
plaintiff, even standing alone, can get on the witness stand 
and tell a compelling story about injustice that rings distinct- 
ly with truth. If you are skilled and open-minded enough to 
select such cases, everything else can fall into place, even 
without the luxuries of corroborating witnesses and X-rays 
showing broken bones. 

In proving your case against the police, there are other 
advantages, too. For one thing, the system is set up so that the 
police defendants are expected to lock in their stories on 
paper shortly after the events. They and the other police wit- 
nesses are required, for example, to create police reports and 
other court-related documents providing a contemporaneous 
account of the relevant events. If you do have the truth on your 
side, this paper trail often proves to be the police’s undoing. 

As a practical matter, this means carefully and meticulously 
unraveling the lie the defense is telling. You, the lawyer, are like 
the police detective in reverse; you must scrutinize every 
inch of the documents for clues in the form of contradictions 


or inconsistencies. If you start from the premise that your 
side is telling the truth, then the tools to prove your case are 
right there in your hands—in the defendants’ own handwrit- 
ing, no less. Look for areas where different officers’ stories 
do not mesh well, and try to pry them even farther apart at 
deposition. 

This may not be easy, however, because the police are 
uniquely positioned to be able to obscure the truth and cover 
their tracks in police cases. After all, they are the official 
chroniclers of what happened. They create the “record” con- 
taining witness statements (or at least what the police claim 
the witnesses said), the evidence found at the scene, the 
description of your client’s actions, and the like. Uniformed 
law enforcement officers also have a unique opportunity to 
“mold” the witnesses (and sometimes, unfortunately, even 
the physical evidence) to their side immediately after the 
events at issue. Thus, while your client is being led away in 
handcuffs, the defendants and their fellow officers are often 
busy locking in as many people as possible that favor their 
version of the events and ignoring the accounts of those who 
do not. 

If you are going to win, you can’t simply accept the offi- 
cial record at face value, and that means digging. If your 
side is telling the truth, and if the police are falsely claim- 
ing that nothing happened, then by definition, the more you 
dig, the more you will expose the lie. It is important for you 
to know the procedures and protocols of the department you 
are suing, a task that gets easier as you do more of these 
cases. During discovery, you may need, for example, to 
develop an understanding of things like the department’s 
system for recording dispatch communications, how these 
are maintained, the expected protocol for securing medical 
attention in the lockup, or the usual manner in which cases 
such as yours are supposed to be handled. The more you 
understand, the better you will be able to pierce the story 
the police are telling. 

We’ ve had cases, for example, where the police claim that 
there are no audio recordings relating to the incident. Had we 
accepted that representation, we would have missed a huge 
score whenever discovery later showed that such tapes 
should have ordinarily been preserved. Planted contraband 
such as drugs supposedly found at the scene sometimes is 
not gathered and inventoried the way it is supposed to be. 
Only by learning the baseline expectations can you expose 
these anomalies. 

What do you do when the police wrap themselves in the 
system as their defense? You accuse of them of wrongdoing, 
and they answer your allegations with something along the 
lines of, “This is what we always do, so why are you complain- 
ing about it?” 

For example, we had a trial where the police broke a guy’s 
neck by bending his head straight back while he was face 
down on the ground. They claimed to have been applying a 
control hold they supposedly used all the time. In another case, 
several Chicago police were caught signing one another’s 
names to purportedly “sworn” criminal complaints; their 
defense was to point out that this was the way it was always 
done in their department, so what was the big deal? The 
defense in a case where a criminal suspect had been detained 
beyond the constitutionally permissible 48-hour period was 
that the police always hold the suspect until the fingerprint 
checks come back because that is what the state’s attorney asks 
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them to do and what their rules require. In a shooting case, one 
police officer defended his actions (including pulling out his 
gun too early in the encounter) by telling the jury that he acted 
consistently with how the department had trained him to act. 

What each of these cases had in common was that the police 
defendants were able to help legitimize their own actions by 
suggesting that they had the weight of the department behind 
them. To a jury with little independent knowledge about 
acceptable control holds or the proper time to pull out a gun, 
this defense can be powerful. Similarly, it might be hard to find 
fault with the officers who signed one another’s names or held 
suspects too long, if this sort of thing was the usual procedure 
at the department. 

When the defense tries to use the system against you, push 
back by suing the system itself. There is a cause of action 
under Section 1983 called a “policy and practice” claim, also 
known as a Monell claim based on the Supreme Court case 
that spawned it in the late 1970s, Monell v. Dep’t of Social 
Services, 436 U.S. 658 (1978). This vehicle permits you to 
allege liability against not just the individual defendants who 
violated your rights but also the municipality behind them. 
Crucially, liability for a Monell claim cannot be predicated 
merely on a respondeat superior theory. Rather, you must 
prove that the entity itself was the moving force behind the 
constitutional violation and is thus liable as a proximate cause 
of the damages in a non-derivative fashion. 

Returning to our examples, if the defendants come to their 
depositions and claim that they were simply following the 
rules and regulations of their department, you can turn around 
and add a Monell claim challenging those very things. The 
municipality thus becomes a defendant in its own right. 

In our experience this strategy forces the defense to make a 
significant choice: Does the city really want to admit that it 
condones the actions of the individual defendants? At a mini- 
mum, if the city thinks better of the issue upon reflection, you 
have exposed the defendant officers as having acted contrary 
to, not consistent with, policy. By adding the system itself to 
your lawsuit, you have taken back the advantage. 

There are other useful Monell claims as well. Under the 
same case law, you can also create liability for the municipal- 
ity based on informal practices that, while not officially 
codified in department policy, are nonetheless so widespread 
and accepted as to constitute de facto policy. 

Our own examination of the practices of the City of 
Chicago, for example, have consistently revealed that it is vir- 
tually impossible for police officers to get into trouble for 
using excessive force. Citizens who suffer abuse have a right 
to file a complaint with the body known as the Office of 
Professional Standards, but almost all such complaints are 
rejected as a matter of course, even where there are objective 
witnesses, medical corroboration, or the like. The system 
itself is basically set up to be an assembly line to exonerate 
accused officers. 

This practice has proximate results. Most police officers are 
not brutal. However, for those that are disposed to violence, the 
fact that the system “has their backs” should they come to be 
accused constitutes a powerful incentive to push the line. 
Conversely, the deterrent that is supposed to be in place if the 
department functions properly is missing. Where the depart- 


ment’s laxness actually emboldens and encourages such abus- 
es, the municipality should be held accountable. 

We had a trial, for example, where an off-duty Chicago 
police officer beat up our client. By studying the 100 or so 
complaint register files in which people made citizen com- 
plaints against off-duty police officers, we were able to 
demonstrate an unmistakable pattern: Invariably, the depart- 
ment whitewashed the investigation, absolved the accused 
officer, and declined to inject the incident into the criminal jus- 
tice system. The typical beating would have resulted in 
criminal charges if the accused had not been a member of the 
police force, but the off-duty police officer had every reason to 
believe that he was insulated from that sort of consequence. 
The jury in our case ultimately held the city itself liable for the 
beating due to these practices. 

Similarly, we had a case where the police shot someone and 
planted a gun on the ground. In this particular department, no 
officer had ever been punished for any abuse in the five-year 
period for which we did discovery. We hired an expert to 
review the files, who concluded that the city’s disciplinary sys- 
tem was completely broken. Interestingly, the city was unable 
to retain an expert to present a different conclusion. The jury 
found not just against the police officers who planted the gun, 
but also against the city, which tacitly encouraged such behav- 
ior by failing to deter it. 

This type of evidence can be powerful support for your 
claim that the police really did what they deny having done. At 
a minimum, you should push for the disciplinary history of the 
accused officers themselves. To the extent that the department 
either does not keep sufficient records or appears unduly sym- 
pathetic to the officers in the resulting investigations, you may 
have a practices claim along the lines described above. 

You have a wide assortment of expert witnesses at your dis- 
posal in taking on the police. Recall that you are often the 
“detective in reverse,’ trying to unravel the police account of 
what happened. The same forensic tools available to law 
enforcement are equally available to you. In wrongful convic- 
tion and shooting cases, we have used, for example, DNA 
experts; blood spatter-pattern experts who opine about the 
meaning of back-spatter patterns; gunshot residue experts who 
know the meaning of residue, or its absence, on the hand of the 
deceased; ballistics experts who can give opinions about bullet 
trajectories and shell casing locations; and accident recon- 
structionists who recreate certain events using video animation 
presentations. If the police are lying, then take a page from the 
prosecution and use the sciences to prove the truth about what 
happened. 

Finally, there are also the “police practices” experts, gener- 
ally ex-cops who are outside the code of silence and will 
review the file and render opinions about deviations from stan- 
dard law enforcement practices. As a word of caution, watch 
for “specialists” who have never met a police shooting that was 
not justified. They are quite vulnerable on cross-examination, 
assuming you do your homework and explore the other cases 
in which they’ve been retained. The best experts are the ones 
who are retained by both sides. 

You can convince a jury that the police are lying. But if all 
else fails and your case looks doomed, let me offer one more 
tip: Make sure you caught the beating on videotape. E 
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